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2021 Year-End Tax Planning for Businesses

As the U.S. entered 2021, many assumed that newly elected President Joe Biden along
with Democratic majorities in the House and Senate would swiftly enact tax increases
on both corporations and individuals to pay for the cost of proposed new
infrastructure and social spending plans, potentially using the budget reconciliation
process to do so. Since then, various versions of tax and spending measures have been
negotiated and debated by members of Congress and the White House. As 2021 heads
to a close, tax increases are still expected, but the timing and content of final changes
are still not certain.

On November 5, 2021, the U.S. House of Representatives delayed voting on its version
of the Build Back Better Act (H.R. 5376), a package of social spending measures
funded by tax increases. The delay allows members more time to review the budget
impact of the provisions in the bill. Some of the legislation’s major tax proposals, which
mainly target large profitable corporations and high-income individuals, include:

1 A 15% corporate alternative minimum tax on companies that report financial
statement profits of over $1 billion.

1 A 1% surtax on corporate stock buybacks.

A 15% country-by-country minimum tax on foreign profits of U.S. corporations.

1 A 5% surtax on individual incomes over $10 million, an additional 3% surtax on
incomes over $25 million and expansion of the 3.8% Net Investment Income Tax.

]

At the time of writing, the House had not yet voted on the Build Back Better Act. Once
the House votes, the legislation will be taken up by the Senate. If enacted in its current
form, the legislation would generally be effective for taxable years beginning after
December 31, 2021; however, many of the corporate and international proposals
affecting businesses would apply for taxable years beginning after December 31, 2022
- i.e,, they would be deferred for one year.

The information contained in this article is based on tax proposals as of November 4,
2021 and is subject to change based on final legislation. Businesses should continue to
track the latest tax proposals to understand the impacts of possible new legislation,
particularly when engaging in tax planning. Despite the delays and uncertainty around
exactly what tax changes final legislation will contain, there are actions that businesses
can consider taking to minimize their tax liabilities.

applegrowth.com/tax | Page 1



http://www.applegrowth.com/tax

APPLE
GROW+H
PARTNERS

Healthy Growth

Consider tax accounting method changes and strategic tax
elections

The 2017 Tax Cuts and Jobs Act (TCJA) lowered the regular corporate tax rate to 21%
and eliminated the corporate alternative minimum tax beginning in 2018. The current
version of the proposed Build Back Better Act would leave the 21% regular corporate
tax rate unchanged but, beginning in 2023, would create a new 15% corporate
alternative minimum tax on the adjusted financial statement income of corporations
with such income over $1 billion. Companies with adjusted financial statement income
over $1 billion, therefore, should take into account the proposed 15% corporate
alternative minimum tax when considering 2021 tax planning actions that could affect
future years.

Companies that want to reduce their 2021 tax liability should consider traditional tax
accounting method changes, tax elections and other actions for 2021 to defer
recognizing income to a later taxable year and accelerate tax deductions to an earlier
taxable year, including the following:

Changing from recognizing certain advance payments (e.g., upfront payments for
goods, services, gift cards, use of intellectual property, sale or license of software)
in the year of receipt to recognizing a portion in the following taxable year.

Changing from the overall accrual to the overall cash method of accounting.

Changing from capitalizing certain prepaid expenses (e.g., insurance premiums,
warranty service contracts, taxes, government permits and licenses, software
maintenance) to deducting when paid using the “12-month rule.”

Deducting eligible accrued compensation liabilities (such as bonuses and
severance payments) that are paid within 2.5 months of year end.

Accelerating deductions of liabilities such as warranty costs, rebates, allowances
and product returns under the “recurring item exception.”

Purchasing qualifying property and equipment before the end of 2021 to take
advantage of the 100% bonus depreciation provisions and the Section 179
expensing rules.

Deducting “catch-up” depreciation (including bonus depreciation, if applicable) by
changing to shorter recovery periods or changing from non-depreciable to
depreciable.

Optimizing the amount of uniform capitalization costs capitalized to ending
inventory, including changing to simplified methods available under Section 263A.
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Electing to fully deduct (rather than capitalize and amortize) qualifying research
and experimental (R&E) expenses attributable to new R&E programs or projects
that began in 2021. Similar planning may apply to the deductibility of software
development costs attributable to new software projects that began in 2021. (Note
that capitalization and amortization of R&E expenditures is required beginning in
2022, although the proposed Build Back Better Act would delay the effective date
until after 2025).
Electing to write-off 70% of success-based fees paid or incurred in 2021 in
connection with certain acquisitive transactions under Rev. Proc. 2011-29.
Electing the de minimis safe harbor to deduct small-dollar expenses for the
acquisition or production of property that would otherwise be capitalizable under
general rules.

Is “reverse” planning better for your situation?

Depending on their facts and circumstances, some businesses may instead want to
accelerate taxable income into 2021 if, for example, they believe tax rates will increase
in the near future or they want to optimize usage of NOLs. These businesses may want
to consider “reverse” planning strategies, such as:

Implementing a variety of “reverse” tax accounting method changes.

Selling and leasing back appreciated property before the end of 2021, creating gain
that is taxed currently offset by future deductions of lease expense, being careful
that the transaction is not recharacterized as a financing transaction.

Accelerating taxable capital gain into 2021.
Electing out of the installment sale method for installment sales closing in 2021.

Delaying payments of liabilities whose deduction is based on when the amount is
paid, so that the payment is deductible in 2022 (e.g., paying year-end bonuses after
the 2.5-month rule).
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Tax accounting method changes - is a Form 3115 required and
when?

Some of the opportunities listed above for changing the timing of income recognition
and deductions require taxpayers to submit a request to change their method of tax
accounting for the particular item of income or expense. Generally, tax accounting
method change requests require taxpayers to file a Form 3115, Application for Change
in Accounting Method, with the IRS under one of the following two procedures:

1 The “automatic” change procedure, which requires the taxpayer to attach the Form
3115 to the timely filed (including extensions) federal tax return for the year of
change and to file a separate copy of the Form 3115 with the IRS no later than the
filing date of that return; or

1 The “nonautomatic” change procedure, which applies when a change is not listed
as automatic and requires the Form 3115 (including a more robust discussion of the
legal authorities than an automatic Form 3115 would include) to be filed with the
IRS National Office during the year of change along with an IRS user fee. Calendar
year taxpayers that want to make a nonautomatic change for the 2021 taxable year
should be cognizant of the accelerated December 31, 2021 due date for filing Form
3115.

Only certain changes may be implemented without a Form 3115.

Write-off bad debts and worthless stock

Given the economic challenges brought on by the COVID-19 pandemic, businesses
should evaluate whether losses may be claimed on their 2021 returns related to
worthless assets such as receivables, property, 80% owned subsidiaries or other
investments.

Bad debts can be wholly or partially written off for tax purposes. A partial write-off
requires a conforming reduction of the debt on the books of the taxpayer; a
complete write-off requires demonstration that the debt is wholly uncollectible as
of the end of the year.

Losses related to worthless, damaged or abandoned property can generate
ordinary losses for specific assets.

Businesses should consider claiming losses for investments in insolvent subsidiaries
that are at least 80% owned and for certain investments in insolvent entities taxed
as partnerships (also see Partnerships and S corporations, below).
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Certain losses attributable to COVID-19 may be eligible for an election under
Section 165() to be claimed on the preceding taxable year’s return, possibly
reducing income and tax in the earlier year or creating an NOL that may be carried
back to a year with a higher tax rate.

Maximize interest expense deductions

The TCJA significantly expanded Section 163(j) to impose a limitation on business
interest expense of many taxpayers, with exceptions for small businesses (those with
three-year average annual gross receipts not exceeding $26 million ($27 million for
2022), electing real property trades or businesses, electing farming businesses and
certain utilities.

The deduction limit is based on 30% of adjusted taxable income. The amount of
interest expense that exceeds the limitation is carried over indefinitely.

Beginning with 2022 taxable years, taxpayers will no longer be permitted to add
back deductions for depreciation, amortization and depletion in arriving at adjusted
taxable income (the principal component of the limitation).

The Build Back Better Act proposes to modify the rules with respect to business
interest expense paid or incurred by partnerships and S corporations (see

Partnerships and S i G

able
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